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SURVEILLANCE DEVICES 
Grievance 

MR J.E. McGRATH (South Perth) [9.12 am]:  My grievance is to the Minister for Police and Emergency 
Services.  It has been brought to my attention that we have an ambiguous situation with the Surveillance Devices 
Act 1998.  Obviously, with urban infill growing in such a rapid way in our city and suburbs, a lot of houses are 
being built very close together; they are in very close proximity.  We see that people seeking greater security and 
privacy for their homes and families are setting up surveillance devices so that they are aware if anyone comes 
onto their property.  It has been brought to my attention that a surveillance camera mounted very high up on a 
two-storey building can look into the backyard of a neighbour.  It might look into a pool area or an outdoor area 
where people could normally expect to have a reasonable amount of privacy.  I do not think that is categorically 
an offence in the act.  I think it is an offence if the device is used.  There is no general law covering the right to 
privacy in Australia, meaning that commencing an action for an alleged breach of privacy can be quite difficult.  
Basically, the current state of the law is that the courts may recognise an individual’s right to privacy, though it 
has been left somewhat up in the air, and the extent of the rights, if any, that will be recognised is not certain.  
The automatic response in scenarios such as the one I have mentioned in which a next-door neighbour has such a 
device is, “We’re not using it; we’re not looking into your backyard.”  However, the camera is capable of doing 
it.  The problem is that it is an obvious intrusion into the privacy of the neighbouring house, but the protections 
are not so clear.   

The Surveillance Devices Act 1998 restricts the installation, use and monitoring of surveillance devices.  The 
act’s definition of surveillance devices is quite broad and includes listening devices, optical surveillance devices 
and tracking devices.  The problem is that if someone has a complaint, believing that the neighbour might have a 
device that is capable of looking into his or her yard, who does the person go to?  I have it on good advice that 
someone has raised a complaint such as this with his or her local government and was told to go to the police.  
When that person went to the police and said, “We could sue.  There is a device on the property next door.  We 
think these people could be looking at us”, the police said, “It is nothing to do with us; you have to go back to 
local government.”  Local governments have planning laws.  If a room on someone’s house looks down into a 
neighbour’s yard and affects their privacy, the window on that room has to be made of frosted or glazed glass 
that cannot be seen out of.  These types of windows must have a type of glass that prevents vision from one 
person’s building to another person’s backyard.  People are allowed to have a window under the planning laws 
but they must not be allowed to see through it.   

Under our Surveillance Devices Act, a camera is allowed to be installed provided it is not used.  This has created 
some confusion.  The people who approached me about it said that maybe the government should look at the 
legislation because we will have a situation in this state in which more and more people will be fitting 
surveillance devices.  I told those people that I would come to this place and raise it with the minister.  I presume 
that the Minister for Police and Emergency Services is the minister I need to raise it with.   

Mr J.C. Kobelke:  That’s correct.   

Mr J.E. McGRATH:  Is this law clear enough?  When I install a surveillance device to look at the side of my 
house or an area where someone might be able to get onto my property, that is fair enough.  I think it is good that 
people install such devices to protect their property.  What if that surveillance device also has the ability to film 
or to intrude into part of the backyard of the neighbouring property?  That is a grey area.  This issue needs to be 
looked at.  We will have more urban infill.  We are encouraging people to live close to the city and we are 
encouraging more people to live on smaller blocks, so we will have a greater density of population.  This is a 
very important issue.  We have more and more closed-circuit televisions in our neighbourhoods.  I totally 
support them; I think they should be installed.  I have no problem with those privacy laws.   

I would like some guidance from the minister as to whether he is totally comfortable with the current law.  Is 
there protection for people who walk out into their backyard one day and see a camera on a building next door?  
They do not know whether that camera is looking at them or looking directly down below.  What protection is 
available for those people living in these densely populated parts of our city in the metropolitan area?   

MR J.C. KOBELKE (Balcatta - Minister for Police and Emergency Services) [9.19 am]:  I thank the 
member for the grievance on this matter, which I suspect is going to be an increasing problem with the advance 
of technology and, as the member quite rightly says, with the increased housing densities we see in many areas. 

I am aware of this issue currently in areas of Balcatta.  Older houses on larger blocks have been knocked down 
and duplex, triplex and two-storey homes have been built.  The issue has nothing to do with cameras.  People 
have now had the privacy of their backyards reduced.  They say, “People next door can now look out a back 
window and straight into my backyard.”  It is a consequence of increased urban density.   
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Modern technology, including cameras, means that surveillance can now be 24 hours a day because it can be 
recorded.  It means that the angle of coverage may also be enhanced because the camera can be located further 
up on the roof and not just mounted in a window.  It means less privacy for people in areas that they may 
previously have considered private.  I believe that the Surveillance Devices Act 1998 is a very effective piece of 
legislation and is working.  In terms of the increasing number of issues that are arising, and the new issues that 
will arise, as a result of modern technology, it will be appropriate to keep reviewing that act in order to ensure 
that it continues to meet the community’s needs.  However, it seems to me that in the case that the member for 
South Perth has alluded to, there is no legislative change that will remedy the situation.   

The Surveillance Devices Act controls the installation, use and maintenance of listening devices, optical 
surveillance devices and tracking devices.  The definition of an optical surveillance device is contained in section 
3 of the act.  It states - 

“optical surveillance device” means any instrument, apparatus, equipment, or other device capable of 
being used to record visually or observe a private activity, but does not include spectacles, contact 
lenses or a similar device used by a person with impaired sight to overcome that impairment; 

The key issue is the ability to visually observe a private activity, which is defined in section 3 of the act.  Again, 
I quote from the act - 

“private activity” means any activity carried on in circumstances that may reasonably be taken to 
indicate that any of the parties to the activity desires it to be observed only by themselves, but does not 
include an activity carried on in any circumstances in which the parties to the activity ought reasonably 
to expect that the activity may be observed; 

A complaint passed on to me by the police involved a person setting a camera up at the front of their house to 
watch their driveway.  The actual pan or coverage of the camera meant that the front yard of another house was 
also covered and therefore potentially monitored 24 hours a day.  The neighbour complained.  However, clearly 
people who go out into the front yard of their house would have a reasonable expectation that their activities 
could be observed.  Therefore, in terms of the act and what is “reasonable”, there was no case against the person 
who had mounted the surveillance device or camera at the front of their house.  In a situation in which a camera 
is perhaps focused on someone’s backyard, there is still a reasonable expectation that one could be observed if 
there is a two-storey house with a window overlooking the yard.  Therefore, a camera in a similar position to the 
window is clearly not outlawed by the Surveillance Devices Act.   

Mr J.E. McGrath:  What if it is higher than the window? 

Mr J.C. KOBELKE:  That is an issue, and it is one that also involves local government by-laws.  If a person 
was given council approval to build a higher fence and another person put a pole up and mounted a camera on 
top of it, there is potentially a legal case, to be tested at law, as to whether that person did have a reasonable 
expectation that what went on in that person’s backyard should not be observed, and the person next door has 
therefore gone to extraordinary lengths - such as drilling a hole in the fence or putting a camera on a tower.  
These types of situations have to be tested at law.  The situation is - 

Mr J.E. McGrath:  Would that be a police complaint? 

Mr J.C. KOBELKE:  I have actually given the member the definition of a private activity.  However, it will 
come down to a decision of the court as to whether the situation is covered by the words - 

. . . does not include an activity carried on in any circumstances in which the parties to the activity 
ought reasonably to expect that the activity may be observed; 

When this legislation was debated in the chamber I gave the following example.  A person walking through a 
park who has a picture taken of him does not have any recourse under the Surveillance Devices Act to say that 
the picture cannot be taken.  However, a person walking through the same park may have a case if someone a 
kilometre away with a high-powered telescopic lens was observing him at a time he had reason to believe that 
no-one was able to observe him.  Therefore, it must come down to the particulars of each specific case.  I believe 
that the legislation is clear but that it will have to be interpreted in the light of each case.   

I understand that the police have looked at and discussed with the relevant parties the example that the member 
for South Perth gave today.  The police do not believe there is contravention of the law because the camera is in 
a position where it can observe activities that people would normally expect to be under observation.   

Mr J.E. McGrath:  What about a lady by a swimming pool?  She could be seen by a camera going for a swim 
with her kids.  Is that something - 

Mr J.C. KOBELKE:  Again, that would come down to the particular circumstances of the case.  Someone just 
looking over the fence to the pool next door is a case of annoyance.  In fact, I had this very complaint made to 
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me by my aunt who at the time was well into her seventies and liked to skinny-dip.  Unfortunately, she is no 
longer with us.  The neighbours actually changed the fence so that they could look into her backyard pool.  She 
was not very happy with that and complained to the council because it had allowed the fence height to be 
changed.   

Mr A.D. McRae:  You obviously did not inherit her genes! 

Mr J.C. KOBELKE:  There was much mirth, which I can perhaps relate to members at another time, when the 
council received her complaint.   

However, this situation is a real issue because of the technology and because of the increased housing densities.  
However, I believe the Surveillance Devices Act is working.  That does not mean there will not be complaints in 
individual cases in which people feel their privacy has been encroached upon by other people’s ability to look 
into their homes or backyards simply as a result of the increased density and height of housing or through the use 
of camera devices.  Clearly, the police will seek to provide advice when they can in these particular cases.  I 
think members of Parliament will also receive more and more complaints as people feel that their privacy is 
being affected.   
 


